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48 CFR Ch. 9 (10–1–14 Edition) 970.5236–1 

that the FFRDC be operated in the public in-
terest with objectivity and independence, be 
free from organizational conflicts of inter-
est, and have full disclosure of its affairs to 
the Department of Energy. 

(c) Unless otherwise provided by the con-
tract, the Contractor may accept work from 
a nonsponsor (as defined in 48 CFR 35.017) in 
accordance with the requirements and limi-
tations of the clause 48 CFR 970.5217–1 Work 
for Others Program. 

(d) As an FFRDC, the Contractor shall not 
use its privileged information or access to 
government facilities to compete with the 
private sector. Specific guidance on re-
stricted activities is contained in DOE Order 
481.1, Work for Others (Non-Department of 
Energy Funded Work), or its successor. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36376, 36378, July 22, 2009; 75 FR 68220, 
Nov. 5, 2010] 

970.5236–1 Government facility sub-
contract approval. 

As prescribed at 48 CFR 970.3605–2, in-
sert the following clause: 

GOVERNMENT FACILITY SUBCONTRACT 
APPROVAL (DEC 2000) 

Upon request of the Contracting Officer 
and acceptance thereof by the Contractor, 
the Contractor shall procure, by sub-
contract, the construction of new facilities 
or the alteration or repair of Government- 
owned facilities at the plant. Any sub-
contract entered into under this paragraph 
shall be subject to the written approval of 
the Contracting Officer and shall contain the 
provisions relative to labor and wages re-
quired by law to be included in contracts for 
the construction, alteration, and/or repair, 
including painting and decorating, of a pub-
lic building or public work. 

(End of clause) 

[65 FR 81009, Dec. 22, 2000, as amended at 74 
FR 36378, 36380, July 22, 2009] 

970.5237–2 [Reserved] 

970.5242–1 Penalties for unallowable 
costs. 

As prescribed in 970.4207–03–70, insert 
the following clause: 

PENALTIES FOR UNALLOWABLE COSTS (AUG 
2009) 

(a) Contractors which include unallowable 
cost in a submission for settlement for cost 
incurred, may be subject to penalties. 

(b) If, during the review of a submission for 
settlement of cost incurred, the Contracting 
Officer determines that the submission con-
tains an expressly unallowable cost or a cost 
determined to be unallowable prior to the 
submission, the Contracting Officer shall as-
sess a penalty. 

(c) Unallowable costs are either expressly 
unallowable or determined unallowable. 

(1) An expressly unallowable cost is a par-
ticular item or type of cost which, under the 
express provisions of an applicable law, regu-
lation, or this contract, is specifically named 
and stated to be unallowable. 

(2) A cost determined unallowable is one 
which, for that Contractor— 

(i) Was subject to a Contracting Officer’s 
final decision and not appealed; 

(ii) The Civilian Board of Contract Appeals 
or a court has previously ruled as unallow-
able; or 

(iii) Was mutually agreed to be unallow-
able. 

(d) If the Contracting Officer determines 
that a cost submitted by the Contractor in 
its submission for settlement of cost in-
curred is— 

(1) Expressly unallowable, then the Con-
tracting Officer shall assess a penalty in an 
amount equal to the disallowed cost allo-
cated to this contract plus interest on the 
paid portion of the disallowed cost. Interest 
shall be computed from the date of overpay-
ment to the date of repayment using the in-
terest rate specified by the Secretary of the 
Treasury pursuant to Pub. L. 92–41 (85 Stat. 
97); or 

(2) Determined unallowable, then the Con-
tracting Officer shall assess a penalty in an 
amount equal to two times the amount of 
the disallowed cost allocated to this con-
tract. 

(e) The Contracting Officer may waive the 
penalty provisions when— 

(1) The Contractor withdraws the submis-
sion before the formal initiation of an audit 
of the submission and submits a revised sub-
mission; 

(2) The amount of the unallowable costs al-
located to covered contracts is $10,000 or less; 
or 

(3) The Contractor demonstrates to the 
Contracting Officer’s satisfaction that— 

(i) It has established appropriate policies, 
personnel training, and an internal control 
and review system that provides assurances 
that unallowable costs subject to penalties 
are precluded from the Contractor’s submis-
sion for settlement of costs; and 

(ii) The unallowable costs subject to the 
penalty were inadvertently incorporated into 
the submission. 

(End of clause) 

[74 FR 36376, July 22, 2009] 
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